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Before: KLEINFELD and GRABER, Circuit Judges, and MOSKOWITZ, 
**  

District Judge.

David Lee and Sannaraha Waters appeal from the district court’s entry of

summary judgment in favor of the Appellees, arguing that the Interior Board of

Land Appeals (“IBLA”) abused its discretion in determining that their mining

claim was null and void due to the lack of discovery of a valuable mineral deposit. 

We vacate the IBLA’s decision and remand for further administrative proceedings.

The IBLA erred in applying the 25% overhead surcharge to the labor rate to

determine labor costs.  The validity of a claim must be “premised on the objective

economics surrounding the proposed mining venture.”  United States v. Miller, 138

IBLA 246, 277 (1997) (emphasis added).  A proposed mining venture may be a

“mom and pop” operation involving no outside employees.  Id.  See also United

States v. Clouser, 144 IBLA 110 (1998).  If a person of ordinary prudence would

be justified in mining the claim without outside help, the claim is supported by a
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valuable discovery.  See Castle v. Womble, 19 L.D. 455, 457 (1894).  The

evaluation of a small claim based on how a “mom and pop” venture would operate

does not render the prudent-person test subjective.

At oral argument, counsel for Appellees conceded that it would be

appropriate to remand the case for further proceedings before the ALJ if the 25%

overhead surcharge was inapplicable.  See United States v. Taylor, 19 IBLA 9, 24

(1975) (explaining that when a patent applicant overcomes the Government’s

prima facie case but there is a lack of evidence on an essential issue that raises a

reasonable doubt as to the validity of the claim, the IBLA should remand the case

for a further hearing).   Accordingly, we remand for further proceedings before the

ALJ. 

At the prior hearing before the ALJ, neither party presented evidence

regarding labor overhead costs that might apply to a “mom and pop” operation –

e.g., self-employment taxes and insurance.  On remand, both sides can present

evidence regarding this issue and any other issue bearing upon discovery.  The

Government must establish a new prima facie case of invalidity.  Taylor, 19 IBLA

at 27.  However, the ultimate burden of proving discovery rests upon the mining

claimants.  Id. at 23.  



4

The IBLA’s decision that the Waters’ claim is null and void is vacated, and

this case is remanded for further proceedings before the ALJ.

VACATED AND REMANDED.


